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data produced under an award for re-
search, development, and demonstra-
tion may be protected from public dis-
closure, then the contracting officer
must insert in the award the standard
clause in appendix A to this subpart
entitled ‘‘Rights in Data—Programs
Covered Under Special Protected Data
Statutes” or, as determined in con-
sultation with DOE patent counsel and
the DOE program official, a modified
version of such clause which may iden-
tify data or categories of data that the
recipient must make available to the
public.

(2) An award under paragraph (e)(1) of
this section is subject to the provisions
of paragraphs (d)(2) and (3) of this sec-
tion.

(f) Rights in data—SBIR/STTR pro-
grams. If an applicant receives an
award under the SBIR or STTR pro-
gram, then the contracting officer
must insert in the award the standard
data clause in the General Terms and
Conditions for SBIR Grants, entitled
“Rights in Data—SBIR Program’’.

(g) Authorization and consent. (1)
Work performed by a recipient under a
grant is not subject to authorization
and consent to the use of a patented in-
vention, and the Government assumes
no liability for patent infringement by
the recipient under 28 U.S.C. 1498.

(2) Work performed by a recipient
under a cooperative agreement is sub-
ject to authorization and consent to
the use of a patented invention con-
sistent with the principles set forth in
48 CFR 27.201-1.

(3) The contracting officer, in con-
sultation with patent counsel, may
also include clauses in the cooperative
agreement addressing other patent
matters related to authorization and
consent, such as patent indemnifica-
tion of the Government by recipient
and notice and assistance regarding
patent and copyright infringement.
The policies and clauses for these other
patent matters will be the same or con-
sistent with those in 48 CFR part 927.

§910.364 Reporting on utilization of
subject inventions.

(a) Unless otherwise instructed, a re-
cipient that obtains title to an inven-
tion made under an award shall submit
annual reports on the utilization or ef-

§910.366

forts to obtain utilization of the inven-
tion for at least 10 years from the date
the invention was first disclosed to
DOE (Utilization Reports). Utilization
Reports shall include at least the fol-
lowing information:

(1) Status of development;

(2) Date of first commercial sale or
use;

(3) Gross royalties received by the re-
cipient;

(4) The location of any manufacture
of products embodying the subject in-
vention; and

(5) Any such other data and informa-
tion as DOE may reasonably specify.

(b) To the extent data or information
supplied in a Utilization Report is con-
sidered by the recipient to be privi-
leged and confidential and is so marked
by the recipient, DOE agrees that, to
the extent permitted by law, it shall
not disclose such information to per-
sons outside the Government.

[80 FR 53238, Sept. 3, 2015]

§910.366 Export Control and U.S. Man-
ufacturing and Competitiveness.

(a) Ezxport Control. Any recipient of
any award for research, development
and/or demonstration must comply
with all applicable U.S. laws regarding
export control.

(b) U.S. Manufacturing and Competi-
tiveness. It is the policy of DOE to en-
sure that DOE-funded research, devel-
opment, and/or demonstration projects
foster domestic manufacturing. Fund-
ing opportunity announcements
(FOAs), therefore, may require that ap-
plicants submit a “U.S. Manufacturing
Plan” in their applications. Such FOAs
may encourage U.S. Manufacturing
Plans to include proposals by recipi-
ents and any sub-recipients to manu-
facture DOE-funded technologies in the
United States; however, the FOAs will
also state that these plans should not
include requirements regarding the
source of inputs used during the manu-
facturing process. Regardless of wheth-
er such plans will be part of the merit
review criteria or a program policy fac-
tor, and to the extent legally permis-
sible, all awards subject to this sub-
part, including subawards, for research,
development, and/or demonstration,
must include a provision that provides
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§910.368

plans by the recipient and any sub-
recipients to support manufacturing in
the United States of technology devel-
oped under the award. The recipient
and any subrecipients must agree to
make those plans binding on any as-
signee or licensee or any entity other-
wise acquiring rights to any subject in-
vention or developed technology cov-
ered under the award. A recipient, sub-
recipient, assignee, licensee, or any en-
tity otherwise acquiring the rights to
any subject invention or developed
technology may request a waiver or
modification of U.S. manufacturing
plans from DOE. DOE will determine
whether to approve such a waiver in
light of equitable considerations, in-
cluding, for example, whether the re-
quester satisfactorily shows that the
planned support is not economically
feasible and whether there is a satisfac-
tory alternative net benefit to the U.S.
economy if the requested waiver or
modification is approved.

[80 FR 53239, Sept. 3, 2015]

§910.368

(a) Change of control is defined as
any of the following:

(1) Any event by which any indi-
vidual or entity other than the recipi-
ent becomes the beneficial owner of
more than 50% of the total voting
power of the voting stock of the recipi-
ent;

(2) The recipient merges with or into
any entity other than in a transaction
in which the shares of the recipient’s
voting stock are converted into a ma-
jority of the voting stock of the sur-
viving entity;

(3) The sale, lease or transfer of all or
substantially all of the assets of the re-
cipient to any individual or entity
other than the recipient in one or a se-
ries of related transactions;

(4) The adoption of a plan relating to
the liquidation or dissolution of the re-
cipient; or

(5) Where the recipient is a wholly-
owned subsidiary at the time of award
or novation, and the recipient’s parent
entity undergoes a change of control as
defined in this section.

(b) When the Federal share of the fi-
nancial assistance agreement is more
than $10,000,000 or DOE requests the in-
formation in writing, the recipient

Change of control.

2 CFR Ch. IX (1-1-16 Edition)

must provide the contracting officer
with documentation identifying all
parties who exercise control in the re-
cipient at the time of award.

(c) When there is a change of control
of a recipient, or the recipient has rea-
son to know a change of control is like-
ly, the recipient must notify the con-
tracting officer within 30 days of its
knowledge of such change of control.
Such notification must include, at a
minimum, copies of documents nec-
essary to reflect the transaction that
resulted or will result in the change of
control, and identification of all enti-
ties, individuals or other parties to
such transaction. Failure to notify the
contracting officer of a change of con-
trol is grounds for suspension or termi-
nation of the award for failure to com-
ply with the terms and conditions of
the award.

(d) The contracting officer must au-
thorize a change of control for the pur-
poses of the award. Failure to receive
the contracting officer’s authorization
for a change of control may lead to a
suspension of the award, termination
for failure to comply with the terms
and conditions of the award, or imposi-
tion of special award conditions pursu-
ant to 2 CFR 910.372. Special award
conditions may include but are not
limited to:

(1) Additional reporting requirements
related to the change of control; and

(2) Suspension of payments due to
the recipient.

[80 FR 53239, Sept. 3, 2015]

§910.370 Novation of financial assist-
ance agreements.

(a) Financial assistance agreements
are not assignable absent written con-
sent from the contracting officer. At
his or her sole discretion, the con-
tracting officer may, through novation,
recognize a third party as the successor
in interest to a financial assistance
agreement if such recognition is in the
Government’s interest, conforms with
all applicable laws and the third par-
ty’s interest in the agreement arises
out of the transfer of:

(1) All of the recipient’s assets; or

(2) The entire portion of the assets
necessary to perform the project de-
scribed in the agreement.
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